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PROCEDURAL HISTORY


On September 10, 2006, Defendant Marie D. Connelly was charged with Driving While Intoxicated, in violation of N.J.S.A. 39:4-50, and Careless Driving, in violation of N.J.S.A. 39:4-97.  Defendant appeared before the Honorable Anthony F. Picheca, Jr., J.M.C. (now J.S.C.) in the Hillsborough Township Municipal Court on October 23, 2006.  Defendant entered a conditional guilty plea to the charge of Driving While Intoxicated.  The Careless Driving charge was dismissed.  Defendant was sentenced to a $300 fine, $33 court costs, $6 administrative costs, $200 DWI fee, $50 Violent Crimes Compensation Board, $75 Safe Neighborhoods Fee, seven months loss of license, and twelve hours in the Intoxicated Driver Resources Center.  The license suspension was stayed pending the New Jersey Supreme Court’s decision in State v. Chun, 194 N.J. 54 (2008).  

On or about May 21, 2007, Defendant filed a Motion for Post-Conviction Relief and a Motion to Vacate the Guilty Plea based on newly discovered evidence.  The motions were heard by the Honorable John F. Richardson, J.M.C. in the Hillsborough Township Municipal Court on September 7, 2007.  Defendant’s motion to withdraw the guilty plea was premised on the affirmative defense of pathological intoxication based on the amended warnings about Ambien and sleep driving from the United States Food & Drug Administration (FDA).  Defendant’s motion was denied.  

Defendant filed an appeal of that decision on September 27, 2007.  The appeal was heard by this Court on January 7, 2008.  This Court granted Defendant’s motion to withdraw her guilty plea and remanded the matter to the municipal court for a trial to include the presentation of the new evidence regarding Ambien and its warnings regarding sleep driving.  This Court ordered that Defendant would be permitted to assert the common law defense of pathological intoxication and present expert testimony in support of that defense.  

On July 28, 2008, the trial was heard before Judge Richardson in the Hillsborough Township Municipal Court.  Judge Richardson heard testimony from Officer Brad Birne, Defendant, Defendant’s sister Judith Connelly, Defendant’s therapist Dr. Jeffrey Harrison, and defense expert witness Dr. Michael Wolf.  On August 4, 2008, Judge Richardson found Defendant guilty of Driving While Intoxicated.  Judge Richardson found that the defense of pathological intoxication did not apply to Defendant’s case.  The charge of Careless Driving was dismissed and Defendant was sentenced as above.  The fines were previously paid by Defendant and the license suspension was stayed pending appeal.  Defendant filed the present appeal on August 21, 2008.  
STATEMENT OF FACTS


During the afternoon of September 10, 2006, Defendant visited her mother at a rehabilitation facility and returned home around 5 or 5:30 p.m.  Upon returning home, Defendant changed into her clothes for bed, which consists of an old red sweatshirt with holes in it.  At trial, Defendant stated that she would never knowingly wear the sweatshirt in public.  Defendant then went into the kitchen and sat down to eat dinner and read a book.  Defendant also had a few glasses of wine before switching to seltzer.  Defendant testified that she was probably at the table in the kitchen for about two and a half hours before getting up to go to bed for the night.  Defendant also testified that she typically goes to bed around 8:00 p.m. each night and wakes up around 6:00 a.m. to be at work by 7:30 a.m.  When Defendant went upstairs to go to bed, she took her medication.  Defendant was prescribed Seroquel for sleep in 2002 but when that did not help, Defendant was prescribed Ambien and Seroquel together in 2003.  Before bed, Defendant takes two Seroquel pills, 300 milligrams each, and one Ambien pill, which is 10 milligrams.  The records from Defendant’s pharmacy were produced at the trial and verified the medications and dosages to be taken at bedtime.  

Defendant testified that it typically takes her about fifteen minutes to fall asleep after taking the medication and that it was her intention to go to bed and sleep until the next morning when she would get up and go to work.  When Defendant woke up the next morning, September 11, 2006, and went downstairs to her kitchen, she found the two tickets on the table and a note from her sister informing her where she could pick up her car from the towing company.  

On September 10, 2006, at approximately 9:40 p.m., Officer Birne received a call about a possible drunk driver in a red Chrysler PT Cruiser driving over the center medians in a parking lot.  Officer Birne and Officer Kearney then responded to Nelson’s Corner, a strip mall located on Route 206 in Hillsborough, New Jersey.  The strip mall was about five minutes from Defendant’s house.  The strip mall had a Stop and Shop in one section and a Shop Rite in the other section.  Defendant testified that it was strange that she was found in the Shop Rite section of the parking lot because she only shops at the Stop and Shop.  Upon arriving at the scene, Officer Birne observed the vehicle in the parking lot.  The hazards were activated and the front passenger side tire was flat.  Officer Birne then activated his overhead lights to conduct a motor vehicle stop.
  The vehicle did not immediately stop and Officer Birne testified that it did not appear that the overhead lights or the siren caught Defendant’s attention.  The vehicle continued to move forward at a slow speed, struck the curb twice and then crossed over the double yellow line in an area connecting two parking lots.  Officer Kearney then pulled towards the front of the vehicle and the vehicle eventually came to a stop.  The driver of the vehicle was identified as Defendant.  Defendant was advised to place her vehicle in park and exit the vehicle.  Defendant’s balance was poor and she stumbled to her left while attempting to exit the vehicle.  Officer Birne then assisted Defendant so that she would not fall.  

In response to questioning from the officer, Defendant stated that she had a couple glasses of wine that night.  Officer Birne testified that he detected an odor of alcoholic beverages emanating from Defendant and her vehicle.  Officer Birne further testified that in response to questioning about whether she had taken any drugs or narcotics, Defendant named two or three but the officer could not recall the names of the drugs.  Defendant told the officer that she was tired and the officer observed that Defendant appeared out of it and took a couple seconds to respond to questions asked of her.  Defendant was also closing her eyes while the officer was talking to her and her speech was slurred and mumbled.  Further, Defendant was swaying back and forth.  Defendant attempted to perform sobriety tests but Officer Birne stopped Defendant due to her poor balance.  In fact, Officer Birne stood behind Defendant in order to catch her if she fell back.  Defendant was then arrested for Driving While Intoxicated and was transported to police headquarters.  While at police headquarters, Defendant was administered an Alcotest, which reported a reading of 0.10% BAC.  


Judith Connelly, Defendant’s sister, responded to the Hillsborough Police Station after receiving a call that her sister had been arrested and charged with Driving While Intoxicated.  The officer told Judith where the towing place was because he did not think that Defendant would remember.  Judith testified that her sister appeared disoriented, was not connecting with her and kept closing her eyes and nodding off.  Judith further stated that she was surprised by her sister’s appearance because she was wearing something that she would normally wear to bed.  Judith had to guide her sister to the car to take her home.  Judith attempted to talk to her sister to find out what happened but Defendant was inaudible and Judith told her to go up to bed.  Defendant complied.  Defendant then called her sister Judith in the morning when she discovered the tickets and the note about the towing company.  Defendant related that she did not recall anything that happened.  

Defendant met with her therapist, Dr. Jeffrey Harrison, later that week for her weekly session.  Dr. Harrison testified that during the session Defendant talked about the DWI arrest and related to him that she was embarrassed and distressed about the incident because she could not remember what happened.  Defendant informed Dr. Harrison that the last thing she remembered before she woke up that morning was going to sleep the night before.  
DEFENDANT’S ARGUMENT


Defendant argues that the unique and bizarre facts of this case warrant the entry of a finding of not guilty because Defendant was pathologically intoxicated at the time of the alleged offense and did not intend to operate her motor vehicle.  Defendant notes that in March 2007, six months after her arrest, the FDA mandated that the manufacturer of Ambien revise the warnings for Ambien users to require notification that the ingestion of Ambien, either alone or in combination with alcohol, can cause a phenomenon known as sleep driving.  Therefore, Defendant submits that the common law defense of pathological intoxication is applicable to her case.  Defendant asserts that a reexamination of the existing public policy against drunk driving is warranted by a case such as this where a person, after ingesting an FDA-approved medication with undisclosed side-effects, falls victim to sleep driving after going to bed with the simple and innocent intention of having a restful uninterrupted sleep until morning.  
Although Defendant concedes that affirmative defenses under the Code of Criminal Justice (Code) are not available for offenses under Title 39 of the New Jersey Statutes Annotated, Defendant states that a person “charged with a motor vehicle offense does not forfeit all constitutional and common-law defenses.” State v. Fogarty, 128 N.J. 59, 64 (1992); State v. Hammond, 118 N.J. 306, 318 (1990).  “[C]ommon-law defenses may be available as long as they have not been precluded by the statute defining the offense.” Fogarty, 128 N.J. at 70.  Defendant further notes that such common law defenses are available only when the legislature has not foreseen the circumstances encountered by a defendant. State v. Tate, 102 N.J. 64, 74 (1986).  
Defendant contends that the common law defense of pathological intoxication is applicable to this case because this issue could not have been foreseen by the legislature.  Defendant further notes that the testimony of the expert presented by the defense was not contradicted by the State.  Therefore, Defendant asserts that there is reasonable doubt regarding her intention to operate a motor vehicle under the influence of alcohol.  Defendant argues that the narrow facts of this case require a departure from the traditional notions of strict liability in DWI cases and compels a re-examination of the definition of the term intent to drive in the context of this DWI prosecution.   
STATE’S ARGUMENT


The State argues that Defendant is guilty of a per se violation of Driving While Intoxicated because the evidence presented by the State is sufficient to sustain Defendant’s conviction for Driving While Intoxicated.  Further, the State contends that affirmative defenses under the Code do not apply to motor vehicle violations.  The State submits that it is undisputed that Defendant operated her vehicle while intoxicated because her BAC was 0.10%.  The State further asserts that the fact that Defendant’s ingestion of Ambien may have made her more susceptible to the inebriating effects of alcohol does not constitute a defense to the DWI charge because Code defenses do not apply to motor vehicle offenses.  Moreover, it is argued that this Court should not acquit Defendant merely because she does not remember operating her vehicle.  Furthermore, the State notes that although the FDA warnings for Ambien at the time of Defendant’s arrest did not reference the possibility of sleep driving, the warnings did caution against combining alcohol with the medication.  

Alternatively, the State argues that even if Defendant was pathologically intoxicated at the time of her arrest, she can not prove it by clear and convincing evidence.  The State asserts that Defendant was not pathologically intoxicated because the alleged drunk driving occurred after she consumed a couple glasses of wine and took her prescription medication.  Further, the State contends that the totality of the circumstances demonstrate, beyond a reasonable doubt, that Defendant was driving while intoxicated.  Therefore, the State respectfully requests that Defendant’s conviction for Driving While Intoxicated be upheld by this Court.  
LEGAL ANALYSIS

The standard of review governing municipal appeals is de novo.  R. 3:23-8(a) provides that where a transcript is available, the trial of the appeal shall be heard de novo on the record.   At a trial de novo, the appellate court is required, based on the record below, to make its own independent findings of fact and conclusions of law, and in applicable cases, to independently determine the guilt or innocence of the Defendant. See State v. States, 44 N.J. 285, 293 (1965).  However, this Court must give due, but not controlling, regard to the trial court’s determination of witness credibility. State v. Johnson, 42 N.J. 146, 157 (1964).
This Court acknowledges that Code defenses are generally not available for motor vehicle offenses.  However, the New Jersey Supreme Court has indicated that common law defenses may be available “only when the legislature has not foreseen the circumstances encountered by a defendant.” See State v. Tate, 102 N.J. 64, 74 (1986).  Thus, sometimes the facts of a case are “so bizarre and remote from the public policy underlying the law that even a Court as committed as this one to the strict enforcement of the drunk-driving statutes can pause to make certain that no injustice has been done.” State v. Romano, 355 N.J. Super. 21, 33 (App. Div. 2002), citing State v. Fogarty, 128 N.J. 59, 74 (1992) J. Stein, dissenting.  
Intoxication which (1) is not self-induced or (2) is pathological is an affirmative defense if by reason of such intoxication the actor at the time of his conduct did not know the nature and quality of the act he was doing, or if he did know it, that he did not know what he was doing was wrong.  Intoxication under this subsection must be proved by clear and convincing evidence.

N.J.S.A. 2C:2-8(d). Pathological intoxication is defined as “intoxication grossly excessive in degree, given the amount of the intoxicant, to which the actor does not know he is susceptible.”  N.J.S.A. 2C:2-8(e) (3).  The comments following the statute describe pathological intoxication as intoxication that was unexpected. N.J.S.A. 2C:2-8 Comment 5.  Mixing alcohol with prescription medication has been held not to meet the test, since the defendant ought to have known that the combination of drinking with prescription medication would cause extreme intoxication. State v. Holzman, 176 N.J. Super. 590, 593 (Law Div. 1980).  Here, however, Defendant is not asserting that she was unaware of the warning against mixing alcohol with Ambien.  Defendant is instead arguing that she was not aware of the fact that sleep driving was a possible side effect of Ambien because the FDA warnings about the existence of that side effect were not issued until six months after her arrest.  

This Court is satisfied that the legislature did not envision that a prescription sleep medication would produce the unlikely side effect of sleep driving resulting in a DWI charge.  This Court recognizes the State’s concern about the application of pretextual defenses to DWI prosecutions.  However, this Court finds that the facts of this case warrant the application of the pathological intoxication defense.  To not apply the defense of pathological intoxication here is to allow an injustice.  

Dr. Michael Wolf testified as an expert witness for the defense in the municipal court proceeding below.  Dr. Wolf testified that the FDA warnings for Ambien in September 2006, when Defendant was arrested, warned about vertigo, dizziness, some effects on walking, operating heavy machinery, coordination, and a warning about mixing the medication with alcohol. 1T68-2 to 68-5.
  Dr. Wolf further stated that in March 2006 a preliminary article reported that there were 187 documented incidents of drivers impaired by Ambien in Wisconsin between 1999 and 2004. 1T69-5 to 69-8.  The article appeared in The New York Times. Id.  Washington State then disclosed an increasing number of Ambien related driving arrests. 1T69-9 to 69-11.  Some of the individuals had alcohol in their systems but others did not. 1T69-12 to 69-13.  The incidents were reported to the National Highway Traffic Safety Administration. 1T69-13 to 69-14.  The FDA did not take any action at that time. 1T69-15 to 69-16.  However, in March 2007, the FDA mandated that the warnings for Ambien include references to sleep driving. 1T69-19 to 69-25.  The warning, issued on or about March 15, 2007, six months after Defendant’s arrest, indicated that Ambien use may trigger a phenomenon referred to in the FDA warnings as sleep driving:
There have been reports of people getting out of bed after taking a sleep medicine and driving their cars while not fully awake, often with no memory of the event….This behavior is more likely to occur when Ambien is taken with alcohol or other drugs such as those for the treatment of depression or anxiety.  Other behaviors such as preparing and eating food, making phone calls, or having sex have been reported in people who are not fully awake after taking a sleep medicine.  As with sleep-driving, people usually do not remember these events.

See FDA warnings on Ambien under heading: “‘Sleep-Driving’ and other complex behaviors” revised March 2007.  


Dr. Wolf explained that sleep driving is a form of sleep walking where people perform tasks that they may perform during the day but have no recollection of it later. 1T70-16 to 70-25 and 1T71-19 to 71-22.  While the FDA warnings state that sleep driving is more likely to occur when Ambien is taken with alcohol, Dr. Wolf testified that sleep driving can also occur from taking Ambien alone. 1T71-7 to 71-18.  Dr. Wolf further testified that prior to March 2007 a user of Ambien would not have any expectation that ingesting the medication could cause sleep driving, according to consumer literature available at the time. 1T74-19 to 74-22.  

Based on his understanding of pathological intoxication, which is consistent with the definition outlined above, and the information provided to him by the defense, including the video of the motor vehicle stop, Dr. Wolf opined that Defendant either did not know the consequences of the act, was unaware of what the potential was or did not, or was not able to understand, the ramifications of what was happening at the time. 1T76-8 to 76-12.  Therefore, Dr. Wolf’s expert opinion was that Defendant was pathologically intoxicated at the time of her arrest.  Further, Dr. Wolf stated that based on the information available at the time of her arrest, Defendant would have no way of knowing about the phenomenon of sleep driving. 1T76-13 to 76-25.  

The expert testimony given by the defense’s expert, Dr. Wolf, was uncontroverted by the State.  Based on the foregoing evidence, this Court clearly and convincingly finds that Defendant was pathologically intoxicated at the time of her arrest due to her ingestion of Ambien that night.  Defendant was pathologically intoxicated because she did not know that when she took her prescribed dosage of Ambien that night that she was susceptible to sleep driving, a side effect that she was unaware of because the information was not publicly available until six months later.  Thus, Defendant was sleep driving the night of September 10, 2006 and she, therefore, did not know the nature and quality of the act.  

The conclusion of this Court is confirmed by the video of the traffic stop which illustrates that Defendant was swaying back and forth and could not stand up straight.  Defendant informed the officers that she was tired and the officer stood behind Defendant as she attempted to complete the field sobriety tests because the officer thought she would fall back and smack her head.  The officer stated on the video that Defendant could not even stand and the officer further remarked that it was amazing how Defendant made it that far given the state that she was in.  When the officers located Defendant’s vehicle, the hazards were activated, she was driving at a very slow speed, and the passenger side tire was flat and the officers could see sparks because the car was driving on the rim.  Further, Defendant stated that she was wearing clothes that she only wears to bed and would never knowingly wear in public.  Moreover, Defendant’s sister was surprised by Defendant’s appearance when she picked her up at the police station because her sister was wearing clothes that she would normally wear to bed, was disoriented, did not seem to connect with her sister, and was closing her eyes and nodding off.  Defendant told her sister, Dr. Harrison, and the court that she did not remember anything that happened that night after she went to bed.  

This Court finds, clearly and convincingly, that the peculiar facts of this case are “so bizarre and remote from the public policy underlying the law that even a Court as committed as this one to the strict enforcement of the drunk-driving statutes can pause to make certain that no injustice has been done.” State v. Romano, 335 N.J. Super. 21, 33 (App. Div. 2002), citing State v. Fogarty, 128 N.J. 59, 74 (1992) J. Stein, dissenting.  

Accordingly, this Court clearly and convincingly finds that Defendant’s sole intention on the night of September 10, 2006 was to go to bed, sleep through the night and then get up in the morning to go to work.  Thus giving rise to reasonable doubt as to her guilt.  Therefore, it would be, indeed, such an “injustice” to hold her responsible for the undisclosed side-effects of a popular and readily available medication that she was lawfully prescribed and properly administered with no knowledge of the untoward side effects of the sleep aid.  Fortunately for all, the exemplary efforts of the police ensured that no harm befell the Defendant or members of the Hillsborough Community.  Moreover, a seemingly salutary anodyne for insomnia turned out to be a hidden menace to the motoring public.  Thus, it would be an injustice to impose fines and penalties for an unknowing and involuntary transgression.  
CONCLUSION 


For the aforementioned reasons, this Court finds that Defendant is NOT GUILTY of Driving While Intoxicated.  The fines, costs, and penalties imposed by the municipal court below are hereby vacated.
  
� The Court reviewed the video of the motor vehicle stop on March 5, 2009 in preparation for the motion.  


� 1T refers to the transcript of the July 28, 2008 proceeding in the Hillsborough Township Municipal Court.  


� This decision is solely limited to the unique factual and clinical circumstances of this case (especially in light of the fact that the United States Food & Drug Administration warnings now address the potential consequences of Ambien use).  
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